Outline script for disciplinary hearing (misconduct)

1 Introduce those present. Confirm who is taking notes and that copies of the meeting notes will be made available to the employee.

2 Explain to the employee why they are here i.e. to discuss the misconduct issue which they have been told about in the letter sent to them. Explain that the purpose of the hearing is to go through the evidence and give them an opportunity to state their case and make any points they want to make. Explain that no decision will be made until after the meeting. If the employee asks what happens if they are dismissed/given a warning, you should say that no decision has yet been made but that if that were to happen they would have the right of appeal.

3 Explain that you are dealing with the issues in accordance with [the company’s written disciplinary procedure, of which the employee has a copy OR the guidelines set down by Acas].

4 Remind the employee exactly what the allegation is. If it is a very serious one likely to result in dismissal then you should tell the employee that this is a serious matter explaining why e.g. because it involves dishonesty/bullying/discrimination/violent behaviour, and that dismissal with or without notice may be an outcome.

5 Ask the employee/their companion whether there are any initial points they would like to make before you discuss the detailed issues. Depending on the circumstances you may want to remind the companion that they can do anything to assist the employee except answer questions (because it is up to the employee to answer questions).
6 If the employee says that you cannot ‘prove’ he/she did what is alleged, then explain that the law requires an employer to undertake a reasonable investigation but this does not amount to an employer having to prove something as if it were a criminal matter. The employee may also raise other employees’ similar behaviour which did not result in disciplinary action—you can say that you will take this into account but that each employee’s situation is handled individually and there may sometimes be good reasons to treat employees differently over what appears to be similar misconduct.

7 Explain to the employee who investigated and what they found out. Confirm with the employee that they have received copies of the relevant documents.

8 Identify the witness statements and/or documents as showing evidence of misconduct and ask the employee if they have any comments on them.

9 Call in any witnesses one-by-one. Give the employee the opportunity to ask questions of the witnesses (unless there are good reasons not to)—but it should not normally amount to ‘cross-examination’ of the witnesses, unless there are disputed facts which are crucially important. Before they leave remind witnesses of the need to keep matters confidential.

[At this point you may want to consider a break depending on timing.]
10 Ask the employee to give their version of events and make any points they wish to make, including on the documents. At this stage they can call any of their own witnesses and both sides can ask questions of the witnesses.

11 Next, see if there can be a general discussion of the issues as it may help to narrow them down and it enables the employee to add further points. It may focus this discussion to go through the allegation of misconduct step-by-step or if there are several, one-by-one. It may be appropriate to challenge the employee’s version of events by reference to the witness statements or documents—for example, if they say they did not make a particular remark to someone but there is an email showing that they did, ask them to comment on or explain the email. Listen out for areas where it appears further investigations may be required—for example if the employee identifies a further colleague who should be interviewed on a material issue.

12 Ask the employee if there are any mitigating circumstances they would like you to take into account.

13 Sum up where you have got to on the main issues and ask the employee and their companion again if they have anything else to add. This final question to the employee may result in them resigning on the spot if the case against them is strong and they do not want a dismissal on their record. If they do, you should ask them if they are sure about that, perhaps offer a short break for them to take time to make that decision and discuss it with their companion and then if they confirm they want to resign, ask them to write a resignation letter. At no stage however should the employee be asked to resign, it be suggested that they should or that it is an easy way out of their problem. If an employee resigns there is a risk that they subsequently re-characterise it as a forced resignation amounting to a constructive dismissal so it will be important to record what happens.

14 Tell the employee what will happen next i.e. that the meeting will be adjourned either because further investigations are necessary in which case they will be kept informed and a new date fixed to go through that further evidence or because you now need to consider what your decision will be. If you can, give the employee an idea how long it will be till they will be notified of the decision.

15 Thank the employee and their companion for coming. Confirm they will be sent a copy of the meeting notes. If the employee is to remain suspended until the decision is made, let them know that they can now go home.
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